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Wills 101

Preparing as a Parent




Background

This guide was created to support
La Maison Bleue's legal assistance team.
It is current as of November 1, 2023.

Four other workshops are available on the following This guide can be used when talking with current or soon-to-be
subjects: parents.
« Therights of refugee claimants The workshop on wills covers several legal topics but should not
be considered a replacement for a one-on-one meeting with a
* Preparing for a refugee hearin lawyer, as every individual's circumstances are unique. Though
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all facts should be conveyed accurately to participants, we
provide suggestions for adapting the workshop to suit particular
needs.

* Preparing for birth

« Parental obligations and responsibilities

With the exception of direct quotations from the Civil Code of
Québec, which uses the masculine to refer to all genders, we

Legend: have made an effort to use gender-neutral language (i.e., the
singular “they” and “their”) throughout.

] This guide was made with the financial support of Justice
Canada and the Chambre des notaires du Québec. However,
) La Maison Bleue alone is responsible for the content.
Instructions for presenters
This guide is the intellectual property of La Maison Bleue but
Resources may be reproduced and used for non-commercial purposes.
Please note that it must be used in its original format, without

Important information eslicslen

All of the workshop guides can be found on

.. Ny . © 2023 La Maison Bleue
Espace périnatalité sociale.



https://perinat.social/ressources/trousse-doutils-en-accompagnement-juridique-aupres-des-familles-en-situation-de-vulnerabilite/

Preparation

Goal of the Workshop

Raising participants’ awareness of how children are impacted if
parents die with a will versus without a will.

Target Audience
Anyone who has or is expecting a child, and who wants to know how Visual Aids

to ensure they are taken care of in the event of the unthinkable. We recommend using a whiteboard or large blank sheets, as

these will allow you to write out information relevant to your
group’s needs and move away from a lecture format, which
can be intimidating.

= G50

Recommer)ded length Group size Complementary Materials
o0 minutes 4-12people Dative Tutorship form from the Directeur de I'état
civil. Print a copy for each participant.

Leading the Workshop
The workshop should ideally be led by two people, such as a We recommend that you
lawyer and a social service provider. The presenters should divide print this guide and make
the information to be shared based on their respective areas of note of resources and
expertise. additional information that

o _ may be relevant to your
When the participants are not native speakers of French or participants.

English, it is recommended that interpreters be hired to ensure
comprehension.

It is best to hold the workshop in person rather than online.


https://cdn-contenu.quebec.ca/cdn-contenu/curateur-public/pdf/form_declar_tut_dative_en.pdf

Starting the Workshop

Talking about death, and the impact of one's death
on one's children in particular, is very difficult. Some
people may not want to talk about it, as they may
feel that they are
tempting fate.

Introduce the presenters, their profession and their role in the
organization.

Describe the goal of the workshop:
° P The workshop could therefore be difficult for some

* Explaining what a will is, why it is useful and what happens if a participants. Keep this in mind and remind them as
parent dies without a will. often as possible that preparing for the unthinkable
now is a way of making life easier for our loved ones

Have all participants introduce themselves. in the future.

How do you feel about this topic?

What motivated you to attend this workshop?

Write out key words on the whiteboard. Highlight common themes
that emerge, e.g., frequent concerns, similar goals.




What Is a Will?

A willis a document in which a person decides on their own (that is,
without anyone else’s permission or input) what will happen upon their
death.

In a will, a person should indicate:

* Who will inherit their assets (e.g., house, car, money) and their IMPORTANT
debts. A person who inherits is called an “heir.”

= Who will be responsible for liquidating their succession (i.e., What happens if we don't have a
dividing their assets and money) will in Quebec?

= Who will take care of any children under the age of 18

* Their wishes for their funeral and the disposal of their body (e.g., In the absence of a will, important
cremation, burial). Please note that heirs are not legally decisions, including those
obligated to follow these wishes. regarding the care of the children,

will be made
by a judge in accordance
with the law.

Who can make a will?

* Anyone aged 18 or older and of sound mind.
In this workshop, we will explain what will happen to someone’s inheritance
and their children, and how decisions will be made about the funeral, both

with and without a will.

We will also discuss how to prepare a will if the provisions of the law that
apply by default are not right for the parent.



Who Will Inherit?

With a Will

This term refers to the material
goods, investments, money and
debts that a person leaves upon

their death to their heirs.

What is an inheritance?
The person get to decide who will get their property and their money.

Without a Will

Since many people do not have a will, the law in Quebec (i.e., the Civil Code of Quebec) determines who
will inherit the property and who will take care of the children of the deceased.

In the absence of a will, the provisions of the law will apply by default — even if the person has verbally
informed their loved ones of their wishes.

Here are some examples of what can happen if a person dies without a will. Read the question out loud and ask
participants who they think will inherit and who they think will take care of the children. Compare this to what the law
indicates.

A. Lydia is a single mother of three. Who will inherit if Lydia dies?
If she dies, everything will go to her children.

B. John and Rose are an unmarried couple with a child. Who will inherit if John dlies?
The child will inherit all of John's property. This means that Rose will have to manage her child’s money until the child turns 18,
but she will not receive anything herself from John's estate.

C. Mohamed and Aisha are married and have four children. Who will inherit if Mohamed dies?
Aisha will inherit one-third of Mohamed's property, and the remaining two-thirds will be shared between the four  children.

Show particijpants the table from the Government of Quebec’s Distribution of the Inheritance in a Legal Succession webpage.


https://www.quebec.ca/en/justice-et-etat-civil/testament-succession/succession/settlement/death-without-will/distribution-table

Children

With a Will

A person can stipulate who will take care of their children in the event of their death and the other parent is either deceased or not named on the
birth certificate. If the other parent is living, they will become responsible for the children.

Without a Will

All children under 18 must have a tutor, that is, a person who is legally responsible for them (i.e., makes decisions about school, health and money)
and takes care of them. This includes managing the inheritance that their parents have left them.

The law stipulates that if one parent dies, the other parent listed on the birth certificate automatically becomes the child's tutor, as they have
parental authority.

If both parents die at the same time, or only the deceased parent is listed on the birth certificate, another person will have to assume the role of

tutor. One way to choose who will take care of the children without making a will is to fill out a Declaration of Dative Tutorship form, explained in the
next section.

If a person does not have a will or has not specified in the will who would look after the children, and has not filled out the Declaration of Dative
Tutorship form, then, in the event of their death, under the law:

* Ajudge (i.e., the court) will determine who should be tutor.

* One or more members of the family or friends can ask the court to be considered, and the court will make a decision.

« If there is no one available to become tutor, the province, via the DPJ (child protection services) and the Curateur public (a
body that protects “incapable” persons), will take charge of the children.




Children

Declaration of Dative Tutorship

In the absence of a will, the declaration of dative tutorship is one way to
decide who will take care of the children in the event of the parent’'s death.

To prevent other people from deciding who will look after the children, a
parent can fill out a form from the Government of Quebec. This form, called
a Declaration of Dative Tutorship, designates a person to act as tutor and
guardian of the children in the event that both parents are dead. Both
parents must sign the form.

How to choose who will take care

of the child? What should parents
take into consideration?

Hand out copies of the declaration form mentioned earlier,
available on the Curateur public’'s website.

Making this declaration is free of cost, and it can be modified at any
time. parents can name someone who lives abroad, though this
would probably require the children to leave Canada.

The decision recorded in this form applies
automatically if both parents die.

The form must be mailed to the office of the Curateur public.

Write down the responses on the board. Highlight the
qualities and living situations preferred by the
participants. Emphasize the importance of taking
one's time to select a suitable person. Let participants
know that it is a good idea to inform their chosen
person and confirm that they accept the responsibility.
Parents can name two people on the form, so that if
their first choice does not accept, there is a second
option.



https://cdn-contenu.quebec.ca/cdn-contenu/curateur-public/pdf/form_declar_tut_dative_en.pdf

Funeral and Disposal of the Body

In Quebec, a person can choose to have their body embalmed
and viewed in a funeral home, but this is not required, or request a
religious service that aligns with their beliefs.

People can choose to be buried or cremated after death. Burial
takes place in a cemetery. With cremation, ashes are placed in an
urn. Loved ones can keep the urn at home or placeitin a
columbarium (a structure specifically designed to hold urns). Ashes
can also be buried or scattered (e.g., on a mountaintop) as long
as others are not inconvenienced, and the dignity of the
deceased is respected.

When someone dies, Retraite Québec will pay a death benefit of
approximately $2,500 to help cover funeral costs. This amount will
be paid to the person who arranges the funeral. The deceased
must have worked a certain number of years in Quebec in order
for Retraite Québec to pay this benefit.

With a Will

+ In a will, a person can indicate what they would like to happen at their funeral (including any
rites they would like performed) and what they would like to happen to their body.

+ If they want their ashes to be repatriated to another country, they should indicate that in their
will, as certain procedures must be followed. The exact rules vary from country to country. It is

important to discuss this with family and loved ones so that they can take the necessary steps
to respect the decased wishes.

Without a Will

* The heirs will be responsible for making decisions about the funeral and the disposal of the
body.

IMPORTANT

Unless a person signs a contract while alive for pre-arranged
funeral services, the heirs will have to cover the cost of the
funeral. With funeral pre-arrangements, the person pays in

advance the cost of their own funerals and indicate their
preferences. People should only make pre-arrangements with a
licensed business. Letting loved ones know of the arrangements
can help prevent double payment.



Wills

How to Make a Will

In Quebec, there are three types of legal wills:
= Holographic wills (written and signed by hand)
= Wills made in the presence of a witness
= Notarial wills (prepared by a notary).
Regardless of the type, every individual must make their own will. There is no such thing as a will

for a couple. People can choose to make any one of the three types, but each has different pros
and cons.

Making a will is a challenging task that forces us to reflect on
many aspects of our lives, including our mortality
and our children.

The process is understandably stressfull

Remind participants that this advance planning is important for
the well-being of our children and loved ones.

Three Types of Wills

The legal information website Educaloi has
an article on the types of wills recognized in
Quebec.

You can share the link with participants or
show them the webpage to get the
discussion started.

https://educaloi.gc.ca/en/capsules/wills/
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Wills

Pros and Cons of the Three Types of Wills

The most recommended option is the notarial will.

A notary will ensure that a will covers everything it needs to. They will give the
person a list of questions to reflect on to help make decisions. Then, the
notary will prepare the will and the person will sign it in front of them. People
can find a list of reliable notaries on the Chambre des notaires du Québec
website.

It costs $350-$400 to have a notary prepare a will. This may sound like a lot,
but in the case of a handwritten will or one in the presence of witnesses, the
heirs will have to go to court to have the will probated (i.e., verified), the cost
of which will be upward of $2,000. The process takes a long time and is
expensive.

Depending on the annual income of the person, they may be eligible for legall
aid to cover the cost of having a notary prepare their will. They must be
found eligible for legal aid and then find a notary who accepts legal aid
mandates.

A holographic will can be easily lost or stolen. A notary, however, stores
notarial wills in a safe in their office. Notarial wills are also recorded in a
public registry and are therefore very difficult to contest.

The disadvantage of a notarial will is that making any changes involves
additional fees.

Lr
ah _ah

Before meeting with a notary, it is important to:
- Make alist of assets
- Reflect on important decisions, such as who will be
responsible for the children and who will manage the
estate.

What Is a Notary?

Like lawyers, notaries have studied law and can provide legal advice
to their clients on topics such as purchasing a home, selling a business,
dealing with wills and successions, and entering into marriage. Anyone
who wants to buy a house will have to see a notary.

Unlike lawyers, however, notaries cannot represent people in court.

Note: Certain individuals (e.g., religious leaders) may suggest using
their services for preparing a will. This is allowed, but it will be no
different from making a will in front of witnesses. The heirs will still have
to go to court to probate the will and pay over $2,000 for the process.

1


https://www.cnq.org/en/
https://www.cnq.org/en/

Wills

Pros and Cons of the Three Types of Wills
(continued)

In certain situations, it may be better for parents to not have a will, than to make one
without a notary, for example:

If the way the property would be divided under the law in the absence of a will is fine
with the parent, the absence of a will will be less expensive for their heirs. Law will
simply apply.

If the parent doesn't have many material assets (e.g., real estate, vehicles,
investments, retirement funds) a Declaration of Dative Tutorship for their children may
be enough for their needs.

IMPORTANT
A will can be modified!

People should modify their will when
circumstances change, for example, if
they have a child or separate from their
partner.

If the person has assets in another
country, it is a good idea to make a will
there as well in order to make things
easier for their heirs.
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Wills

Pros and Cons of the Three Types of Wills (continued)

A holographic will...

- Is written and signed by hand by the person (there are
many examples to help people make their own)

- Can be written in a language other than French or
English, but an official translation will have to be
submitted after the death

- Is free and quick
but...

- Is only valid once the heirs have it probated by the
court, which involves time and money

- Can be contested

- Can be easily lost or stolen, as there is only one copy.

A will made in front of withesses...

- Is written by hand or electronically, and signed by the
person and two witnesses (who cannot also be their heirs)

- Can be written in a language other than French, but an
official translation will have to be submitted after the death

- Is free and quick

- Is more difficult to contest than the holographic will, due
to the presence of witnesses

- Can be stored by a lawyer (for a fee) to simplify the
process of locating it after the death

but...

- Is only valid once the heirs have it probated by the court,
which involves time and money

- Can still be contested (though this is less likely than with a
holographic will).

If you know of organizations or other
resources to help participants with these
procedures, write them down here.
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Wills 101

This guide was created to support La Maison Bleue's legal assistance team. It is current as of

November 1, 2023.

We have developed a total of five workshop guides to help professionals inform and assist current and
soon-to-be parents with aspects of the legal system that they may come into contact with.

La Maison Bleue is a non-profit organization whose mission is to reduce social inequalities by helping
pregnant women in vulnerable situations. We promote and foster optimal child development from the

womb to age S.

La Maison Bleue's collection of legal workshop espdace
guides is available on Espace périnatalité per[natallte

: sociale
sociale. Gubisoe

This guide was made with the financial support of Justice Canada and
the Chambre des notaires du Québec. However, La Maison Bleue alone is
responsible for the content.

Canada notariales des notaires

g Y
I* Ministére de la Justice Fonds d'études | % Chambre

A initiative
of

LA
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BLEUE

LA
MAISON
BLEUE

maisonbleue.info


https://perinat.social/ressources/trousse-doutils-en-accompagnement-juridique-aupres-des-familles-en-situation-de-vulnerabilite/
https://maisonbleue.info/
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